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PETITION WITH COUNTS DECLARING 
UNDER FEDERAL LAW AND UNDER 
STATE LAW. 


The case of Wabash R. Co. v. Hayes, 


34 Sup: Ct. 729, seems more a practical. 


determination of a question than as based 
upon any principle of the common law 
or of any system of pleadings that a 
state or the government can devise. 


It appears that an action was brought 
in Illinois under the Federal Employers’ 
Liability law and upon the trial, the proof 
failing to show the injury occurred in 
interstate commerce, the lower court at 
defendant’s request instructed the jury 
that the federal law had no application 
to the case. Over defendant’s objection, 
the court then treated the allegation as 
to interstate commerce as_ eliminated 
and submitted the case to the jury under 
state law. Plaintiff recovered. 

After saying the federal law, if it ap- 
plied, was exclusive, the Supreme Court 
says: “The plaintiff asserted only one 
tight to recover for the injury, and in the 
nature of things he could have but one. 
Whether it arose under the federal law or 
under the state law, it was equally cog- 
nizable in the state court; and had it 
been presented in an alternative way in 
separate counts, one containing and an- 
other omitting the allegation that the in- 
jury occurred in interstate commerce, the 
Propriety of proceeding to a judgment 
under the latter count, after it appeared 
that the first could not be sustained, 
doubtless would have been freely con- 
ceded. Certainly nothing in the federal 
act would have been in the way.” 


It is then concluded that what the trial 
court did in elimination of the mistaken 
allegation as to interstate commerce was 
to give “effect to a rule of local practice. 


the application of which was not in any- 





wise in contravention of the Federal 
Act.” 

And yet it does seem that the party 
brought his suit under federal law and 
failing to prove it, the court of its own 
motion, allows a failing case to stay in 
court under the law of another sovereign- 
ty, whose courts are entertaining the 
suit under their duty to the national sov- 
ereignty and in no way as of a citizen’s 
right in his own sovereignty. 

Is it true, that if plaintiff pleads a for- 
eign contract and the proof shows a do- 


+mestic contract, there would not be a fail- 


ure of proof? Or if plaintiff proceeded 
upon an accident as happening in Illinois 
and the proof showed it happened in an- 
other state, say for example, where the 
action was brought? If it is true, then, 
all sorts of surprises could occur in a 
case, and for them defendant would be ill 
prepared. 

And yet to say it would not, would not 
seem to be going beyond what is held in 
this case. The domain of operation of in- 
terstate commerce is just as much physi- 
cal as is the territorial boundary of a 
state. An act is either within the boun- 
dary designated by Act of Congress or it 
is without it. The only difference is, that 
the lines are located within a state and 
shift from one point to another, but al- 
ways their demarcation is clear or they do 
not exist at all. And where they operate 
they are just as exclusive, as the court 
says, as is state territory, of other state 
operation. ‘They stand as to this just 
alike. 

And it is no answer to our question to 
say “whether it (the case) arose under 
the federal act or under the state law it 
was equally cognizable in the state 
court.” In the case we have supposed—, 
whether the accident happens in the state 
where the action is pending or in another 
state—it is “equally cognizable in the 
state court.” 

The principle announced must rest on 
the fact, that Congress by giving to the 
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state courts exclusive cognizance of 
cases under the Federal Employers’ Lia- 
bility Act, vests rights in citizens as 
such, thereby adding to state law another 
remedial provision, exclusive where it 
acts. But the nation seems to have no 
warrant in our system to grant such a 
thing, and the states seem equally power- 
less to accept any such thing. 

At ali events, this case ought to settle 
a puzzling question in practice, it being 
assumed that state courts will recognize 
the binding force of the Supreme Court 
decision in this case. As a matter of 
strict logic, however, it might be said 
state courts are not bound to recognize 
this ruling, because no strictly federal 
question is decided. ‘The United States 
Supreme Court has not the right to dic- 
tate to a state court what it shall do in 
the conduct of cases before it, so far at 
least as state cases are concerned. 

If a state court might conceive, con- 
trary to what the Illinois court conceived 
in this case, that neither counts in a pe- 
tition, one declaring on a cause of action 
under federal law and the other under 
state law, can be united, nor that a pe- 
tition declaring only under federal law 
may by action of the judge be converted 
into a case under state law, this case 
hardly might be said to control it. It 
may, however, be fairly argued that the 
decision amounts to saying a federal law 
pertains to the intimate ‘rights of a citi- 
zen, instead of a penalty under the com- 
merce clause, and in this way the pleader 
may declare according to the varying phas- 
es of his proof. 

May we ask, in conclusion, whether, 
if the pleader declares under state law, 
an Illinois judge could order the pleading 
amended, during the trial, to meet the 
proof, and verdict be rendered as of a 
suit brought under federal law? If we 
can do all of this, we begin to see the pur- 
pose of Congress vesting exclusive juris- 
diction in such cases in state courts. If 





suit were brought in a federal court, want 
of diversity of citizenship might prevent 
recovery on a state law. If all of these 
things may be done as to an action under 
the liability act, why should not Con- 
gress take away from federal courts all 
kinds of cases where the proof might 
show they were brought on a misconcep- 
tion of the facts? 

‘This case marks, or seems to mark, am 
important development in the union of 
remedies under state and federal law, and 
proves the superiority of state tribunals, 
in granting full relief to litigants, over 
the federal courts. Not only is this so 
as to their accidental jurisdiction by rea- 
son of the capacity of parties, but also 
as enforcers of remedies under federal 
law, where the personal rights of lit- 
gants are involved. It really seems im- 
possible to make of a federal court a trib- 
unal, where one may proceed, as if he 
were in a court of common law. ‘There 
is too much that is artificial about sucha 
court, and our frame of government pre- 
vents its elimination. 





NOTES OF IMPORTANT DECISIONS 


FEDERAL EMPLOYERS’ LIABILITY ACT 
—jNDEPENDENT GROUND OF REMOVAL— 
The Supreme Court—perhaps because it was 
not “good and ready” to decide whether a suit 
brought under the Federal Employers’ Liability 
Act, was not removable to a Federal Court 
upon an independent ground—avoids the ques 
tion, by holding that a Federal judge’s refusal 
to remand, “whether the ruling was right o 
wrong, it was a judicial act,” and not subject 
to correction by mandamus. Ex parte Roe, #4 
Sup. Ct. 722. 

If the question was plain, this seems a small 
hole to creep through, and rather a reflection 
upon the practical utility of a system that is 
supposed to yearn for the settlement of contr 
versies without unnecessary delay. 

In this case the court carefully withholds 
any expression of opinion upon the merits of 
the question, citing a great number of case 
as to the office of a mandamus not being @ 
control judicial decision, either interlocutory 
or final, which may be corrected upon a writ 
of error or appeal. At the same time where 
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the question, as in this case, pertains to the 
very jurisdiction of a court to proceed in a 
cause, there ought to be a remedy and pos: 
sibly it may be found in a writ of prohibition. 
But whatever the techincal form of a writ, a 
court ought to give relief according to the exig- 
ency of a question. In other words, while ju- 
dicial procedure is being reformed, something 
should be done about extraordinary remedies. 
Relief should be granted according to the 
yalue of the case, whatever the technical way 
in which it is asked. 


COVENANTS—GENERAL WARRANTY IN 
DEED OF CONVEYANCE DOES NOT EM- 
BRACE 
Supreme Court of Appeals holds, that the ex- 
istence of an incumbrance on land conveyed 
is no defense against an action for purchase 
money, though there be a general warranty in 
the deed of conveyance. Cummings v. Ham- 
rick, 82 S. E. 44. 


In this case there appears to have been rights 
granted to another in land as to which nothing 
was said in the deed to defendant. The court 
said: “That those rights are incumbrances on 
the land, there is no question. The deed of 
plaintiff to defendant, however, contains no 
warranty against incumbrances. It contains 
only the ordinary general warranty. Usually 
the covenant of general warranty does not avail 
a grantee, until he has been evicted from the 
land by superior title. Defendant has only a 
covenant of general warranty to rely on for her 
claims to abatement on account of McGraw’s 
rights. But a covenant of general warranty 
is not a covenant against incumbrances. * * * 
The McGraw rights on defendant’s land are 
merely incumbrances, not superior title. * * * 
True there may sometimes be an eviction by 
the force of the incumbrances which would 
work a breach of the covenant of the general 
warranty. But without a particular covenant 
against incumbrances, the mere presence of 
incumbrances, all that we have here, is no ex- 
cuse against the payment of the purchase 
money.” 


It was said in one of the cases cited that: 
“It seems unreasonable to compel the purchaser 
to pay out money and run the hazard of the 
vendor’s future insolvency, where actual liens 
are shown, but if the purchaser took a cove- 
hant of general warranty and no covenant 
against incumbrances or other covenant, this 
is so.” 

It may be true that the purchaser should 
be held, because the postponement of payment 


INCUMBRANCES.—West Virginia. 





in full should be deemed a provision in his fa- 
vor, and he should be treated as though the 
postponed payment was a part of a cash trans- 
action, but there is a lot of circumlocution un- 
der the West Virginia rule, which had just as 
well be avoided, and an abatement allowed. 


INDEMNITY COMPANY—DEFENSE OF 
SUIT BY COMPANY WHERE INSURED ASKS 
SETTLEMENT.—In several issues of this jour- 
nal (78 Cent. L. J. 181, 235, 320 and 392) we 
considered the question of refusal of indem- 
nity company to settle and a larger judgment 
against its insured being subsequently recov- 
ered. A Pennsylvania case appears since we 
gave our views upon this matter. Schmidt 
& Son Brewing Co. v. Travelers Ins. Co., 90 Atl. 
653. 


In this case the policy indemnified against 
loss to the extent of $5,000, and when an action 
was brought insured requested the company to 
settle for $6,000, it offering to contribute $1,000, 
it being possible to settle for this sum. The 
company refused and there was a judgment ob- 
tained for $9,200. The insured brought suit 
against the company and the Supreme Court 
affirmed ruling of the lower court sustaining 
a demurrer by the defendant. 


The opinion quotes the relevant clauses of 
the policy and then says: “The rights of the 
parties are to be determined by the agreement 
into which they entered. By the provisions of 
the policy the insurance company was obliged 
to defend at its own cost any action against the 
insured, and the entire management of the de- 
fense was expressly intrusted to it, and the 
insured was forbidden to settle any claim, or to 
interfere in any negotiations for settlement or 
in any legal proceeding against it. The in- 
sured was under no obligation to pay in ad- 
vance of trial, and the decision whether to 
settle or to try was committed to it. The plain 
words of the policy have no other meaning.” 

There is nothing said in this case about 
good faith, but it is clear that the court sus- 
tains such a contract to its limit, notwith- 
standing that its effect is to compel an insurer 
to litigate, whether he feels he has any just . 
ground for litigating or not, or whether he 
really desires to litigate or not. That one, a 
stranger to a suit, may interpose and con- 
trol it we believe opposed to common law prin- 
ciples, as we argued in article published in 
71 Cent. L. J. 37. Courts hear causes between 
bona fide litigants, who have a justiciable 
matter before them and not for litigants, 
whose interests lie behind names of parties and 
with only a conventional interest in the result. 
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“COURSE OF EM- 
AS USED IN THE 

COMPENSATION 
OF .CON- 


MEANING OF 
PLOYMENT,” 
WORKMEN’S 
LAWS—A QUESTION 
STRUCTION. 


Preliminary—In the construction of a 
statute the cardinal rule is, that the inten- 
tion of the Legislature is controlling. In 
fact, the purpose of all the rules of statutory 
construction is to ascertain that intent. 
“Statute law is the will of the Legislature 
in writing.”* This “will” or “intent” con- 
stitutes the law, and is to be ascertained 
from the words as used, the whole context 
of the statute, the reason for the enactment 
of the law, and the spirit of the law. 


The meaning of words used in a statute 
is to be determined with reference to that 
statute. They may, or may not, have the 
same meaning that is given them in ordin- 
ary conversation. They may, or may not, 
have the same meaning given them by an- 
other statute. For instance, a bookkeeper 
may be included within the meaning of the 
word “laborer”? as used in one state, and 
not so included as the word is used in an- 
other statute.* A laundress is ordinarily 
included within the meaning of the word 
“servant ;” indeed, “servant” is defined to 
be “one who is employed to render personal 
service to his employer, otherwise than in 
the pursuit of an independent calling, and 
who in such service remains entirely under 
the control and direction of the latter, who 
is called the master.”* However, one who 
was employed and present at the death of 
a testator, by whom she had been employed 
several years as a laundress, and to assist 
other servants, sometimes working two 
days out of the week, and sometimes not at 
all, and having the right when not employed, 
tc serve elsewhere, was held not to be a 
servant within the meaning of the testa- 


(1) Beal, Cardinal Rules of Legal Interpre- 
tation (2nd ed.), 229. 

(2) Consolidated Coal Co. v. Keystone Chem- 
ical Co., 54 N. J. Eq. 309, 35 Atl. 157. 

(3) Signor v. Webb, 44 Ill. App. 338; Malcom- 
son v. Wappoo Mills, 86 Fed. 192, 198. ~ 

(4) 7 Words & Phrases, p. 6423. 





ter’s will which devised a sum of money 
to “such of my servants as shal! be in my 
employ at my death.”* Again the word 
as used in a will, was held to mean only 
family servants.° 

These cases are merely illustrative of the 
rule that in construing written instruments 
and statutes, the sole aim is to ascertain 
the maker’s intent 

Those things thought to have a material 
bearing on the subject under discussion are 
herein treated under appropriate headings. 

General rules for the construction of 
workmen’s compensation statutes—In Eng- 
lend it has been held that the Workmen’s 
Compensation statute must receive a liberal 
and not a strict or technical, interpretation.’ 
In the cited case Lord Chancellor Halsbury, 
among other things, said: “Extremely re- 
fined notions as applicable to the adminis- 
tration of this act, creating some hypothet- 
ical standard within which the judge is 
obliged to act, would not, to my mind, be 
likely to conduce to the clear administration 
of the law.” 

In Northwestern Iron Co. v. Industrial 
Commission,’ the Supreme Court of Wis- 
consin held that the words and phrases of 
the Workmen’s Compensation statute of 
that state must be construed in accordance 
with the remedial spirit of the statute and 
to further the purpose of the Legislature 
in enacting it. Some parts of the statute 
are intended to be understood and acted up- 
on by workmen, and a technical construc- 
tion of such terms would clearly be foreign 
to the purpose of the law. 

In construing the Workmen’s Compen- 
sation statute of Massachusetts, the Su- 
preme Court of that state declared that it 
should be interpreted broadly in harmony 
with its main aim of providing support for 
those dependent upon a deceased employe.’ 


(5) -Metealf v. Sweeney, 17 R. I. 213, 21 Atl. 
364, 33 Am, St. Rep. 864. 

(6) Booth y. Dean, 1 Mylne & K. 560, 

(7) Powell v. Main Colliery Co., 83 L. T. Rep. 
85 (1900), A. c. 366, 16 T. L. Rep. 466, 69 L. J. 
Q. B. 758, 65 J. P. 100, 2 W. C. Cas. 29. 

(S$) Wis., May 31, 1913, 143 N. W. 271. 

(9) Coakley v. Coakley, Mass., 
1913, 102 N. E. 930. 
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Relative to the construction of the Wis- 
cousin \Workmen’s Compensation statute, 
the Supreme Court of that state said: “A 
law, however much needed for the promo- 
tion of the public welfare, and however 
wisely framed, may be made so _ unsatis- 
factory by the spirit of it not sufficiently 
pervading its administration, as to largely 
defeat its purpose and create danger of its 


abrogation and a returu to the distressing’ 


situations which gave rise to the effort for 
relief. Any such result in the particular in- 
stance would be such a public calamity that 
everyone in authority having to do with de- 
termining the precise scope of the law, in 
letter and spirit, and applying it, should be 
alert, at all times to the importance of not 
affording any reason to attempt such re- 
sult and of making the wisdom embodied in 
the legislation so significant that no con- 
siderate person will indulge the thought of 
even a partial step toward the old system, 
characterized by incalculable waste, to the 
detriment of every consumer of the pro- 
ducts of human energy; by distressing un- 
equal distribution of misfortunes incident 
to necessary industrial pursuits, particularly 
misfortunes to employes by personal in- 
jury losses; by a lowering tendency of 
moral standards in the making and enforc- 
ing claims for such losses, and by perver- 
sion of human perceptions of individual re- 
sponsibility in such cases. The law is a 
lng step towards an ideal system requiring 
every consumer of any product of human 
industry, as directly as practicable, to pay 
his ratable proportion of the fair money 
cost of those things which he necessarily, 
or reasonably, destroys in conserving his 
life and welfare—personal injury losses, 
not intentionally incurred—losses whether 
through the fault of the employer or em- 
plove, or without fault of either, being con- 
sidered as legitimately an element of such 
fair money cost as ‘expenditures for raw 
material, for machinery or wages.”?° 


Justifying theory of Workmen's Com- 
pensation laws—The theory of the Work- 


(10) Milwaukee vy. Miller, Wis., Oct. 28, 1913, 
W4N. W. 188. 





men’s Compensation laws is not that the 
employer shall bear the burden of compen- 
sating his workmen for the loss of earning 
capacity due to injuries received in the em- 
ployment, but that the industry which 
caused such loss shall bear the burden. Such 
cost shall become a part of the opérating 
expenses, to be borne by the person or per- 
sons who derive the benefit from the pro- 
duct of industry, The consumer myst pay 
this, as he pays all other charges in the cost 
of production, The aim is that maimed - 
workmen, and widows and orphans of de- 
ceased workmen, whose condition has been 
brought about by the operation of some 
business, shall not become charges upon the 
public at large, but they shall be paid what 
is justly due them by that portion of the 
public which profits by the carrying on of 
that business: the consumers of the pro- 
ducts of that business. In the past when a 
machine was broken, the industry in which 
that machine was used paid the cost of re- 
pairing it, but when a workman was ren- 
dered helpless he was, in the majority of 
instances, thrown aside without cost or care 
to the industry to which he had given all 
that was of value of himself. 


Speaking of the New Jersey statute, 
Judge Martin, in Sexton v. Newark Dis- 
trict Telephone Co.,"? said: “There is no 
doubt as to the theory of the act. It is 
based upon the proposition that the inher- 
ent risks of an employment should, in jus- 
tice, be placed upon the shoulders of the 
employer, who can protect himself by an 
addition to the price of his product, and so 
cause the burden ultimately to fall upon 
the consumer ; that indemnity to an injured 
employe should be as much a charge upon 
the business as the cost of replacing or re- 
pairing disabled or defective machinery, 
appliances or tools; that under our present 
system the loss falls immediately upon the 
employe, who is almost always unable to 
bear it, and, therefore, ultimately upon the 
community which is taxed for the support 
of the indigent, and that our present sys- 


(11) 34 .N. J. L. J. 368, 373. 
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Wiiha 





No. 3 


eS 


—$——_. 


cident 
rt was 
rtakes 
ertion 
at for 
or the 


hat a 
cident 
on in 
1 dis- 
yensa- 
~ident 
iently 
‘thing 
0 do, 
ce by 

does 


vould 
if he 
mere 
in. the 
hap- 
Tr ap- 
se of 
of his 
ed by 
some 
like . 
1€ ac- 


13 


neans 

To 
nduct 
nows 
rough 
nduct 
itself 
”” re 
onse- 


105 L. 
35, 81 
orth's 


19, 28 
K. B. 


wilful 
in 78 





Wiiaa 


Vou. 79 


CENTRAL LAW JOURNAL 


43 





— 





Illustrative cases—For the purposes of 
this article, two cases recently decided in 
England, are taken as aptly raising the 
question under discussion. 


A workman employed to stack sacks in a 
mill attempted to do his work of hoisting 
the bundles to the top of the stack by plac- 
ing a rope around a revolving shaft near 
the ceiling, making one end fast to a bundle, 
pulling the rope taut, and when the shaft 
had hauled the bundle to the top of the 
stack, removing it. On the second day he 
was using this means of doing the work, 
his arm was caught and injured by the 
shaft. This man was employed to stack the 
sacks by manual! labor, and not to use ma- 
chinery for the purpose, and the manner he 
adopted was unknown to his employers. It 
was held that the method he adopted of 
stacking the sacks was outside the course 
of his employment, and that, in consequence 
he could not recover compensation for the 
injury.*® 

In the other case it appeared that a man 
had been employed to oil machinery, but to 
oil it only when it was stationary, and was 
warned and instructed a number of times 
not to oil the machinery while it was in 
motion. He disregarded his instructions 
by oiling the machinery while it was in 
motion, and was injured in consequence. It 
was held that his conduct amounted tg mere 
disobedience, and he was awarded compen- 
sation.*° 


It is rather difficult to understand the 
distinction, if there is one, between these 
two cases. In one case the man disobeyed 
orders, in the other he did something about 
which nothing had previously been said, 
and was disobedient only in failing to do 
his work in the manner he was supposed to 
adopt. In the first case the man was em- 
ployed to pile sacks, and he was piling them 
when he was injured; in the other case the 
man was employed to oil machinery, and 


(15) Plumb v. Cobden Flour Mills Co. (C. A.), 
2% T. L. Rep. 232, 108 L. T. Rep. 161, 6 Butter- 
worth’s W. C. Cas. 245, affirmed (H. L.) 30 T. L. 
Rep. 174. 

(16) Mawdsley, v. West Lehigh Colliery Co., 
5 Butterworth’s W. C. Cas. 80. 





that is what he was doing when he was in- 
jured. But, it is said regarding the first 
case, the man was going about piling sacks 
in a manner that he was not employed to 
adopt. The same can be said of the man 
employed to oil machinery: he was em- 
ployed to oil machinery that was not in 
motion, and when he attempted to oil ma- 
chinery that was in motion he was adopting 
a method of doing his work he was not em- 
ployed to adopt, and not only that, he was 
disobeying express instructions at the time. 
It is submitted that there is no real difter- 
ence between these cases, and this brings 


‘up the question, what is the infallible test 


as to when a. workman receives an injury 
arising “out of and in the course of” his 
employment ? 


The test hereinbefore mentioned that a 
man can be said to be in the course of his 
employment if he is doing what a man so 
employed may reasonably do within a time 
during which he is employed, and at a place 
where he may reasonably be during that 
time, can hardly be said to be an infallible 
test. If it were so, then what is the pur- 
pose of the provision of the statutes which 
makes “serious and wilful misconduct” a 
bar to the recovery of compensation? Of 
necessity the latter phrase contemplates 
something done in the course of the em- 
ployment: otherwise it would serve no pur- 
pose. It is certain that conduct not amount- 
ing to serious and willful misconduct can 
still be said to be unreasonable; that is, 
not reasonable. Hence, the test just men- 
tioned is not a true universal one. 

In delivering the judgment of the House 
in the Plumb case, supra, Lord Dunedin 
called attention to the fact that it is well 
to keep steadily in mind in these cases that 
the question to be answered is always the 
question arising on the very words of the 
statute. It is often useful, he said, in striv- 
ing to test the facts of a particular case to 
express the test in various phrases. But 
such phrases are mere aids to solving the 
original question, and must not be allowed 
to dislodge the original words, A test em- 
bodied in a certain phrase, he said, was put 
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forward by a judge in considering the facts 
of the case before him. ‘That phrase was 


seized on and treated as if it afforded a- 


conclusive test for all circumstances, with 
the result that a certain conclusion was 
plausibly represented as resting upon au- 
thority which would have little chance of 
being accepted if tried by the words of the 
statute itself. 


The words of the statute are “in the 
course of” the Was the 
workman actually piling sacks when he was 
injured? Was the workman actually oil- 
ing machinery when he was injured? These 
are the questions to be answered in the 
cases mentioned. It will be asked, then, 
what protection has the employer against 
all sorts of unreasonable and outrageous 
conduct on the part of his workmen where- 
by they are injured? The office of the 


employment. 


phrase “serious and wilful misconduct” is 


to protect the employer against such acts 
of the workmen. This phrase contemplates 
conduct of this nature in the course of the 
employment. 

It is submitted that it was the intention 
of the Legislature that a workman should 
be compensated for an injury received while 
he was doing that which he was employed 
to do, although he was using a method of 
doing the work not contemplated by his 
contract of hire, provided that he was not 
at the time guilty of serious and wilful mis- 
conduct. If his conduct, in other words, 
does not come within the latter clause, and 
he was actually doing the work he was em- 
ployed to do, no matter how, when he was 
injured, he may recover compensation. 
There is no criticism for the judgment in 
the Mawdsley case, but it is thought that 
the Plumb case should have been decided 
in favor of the workman. 

Another matter that should be consid- 


ered as having some bearing on this ques- 
tion, is the fact that the English act makes 
serious and wiliul misconduct of the work- 
man a bar to recovery only when the injury 
does not result in death or serious and per- 


manent disablement. ‘This tends to show 
that the general purpose of the act was to 





place the burden of caring for disabled 
workmen and the wives and children of 
workmen who are disabled or killed in their 
employment on that portion of the public 
which derives the benefit of the industry in 
which the workmen were injured—the con- 
sumers of the products of that industry— 
and not on the public generally. If the in- 
jury does not result in death or serious and 
permanent disablement it is well enough, 
if the workman was guilty of serious and 
wilful misconduct, that he should stand the 
less. But when the loss will fall on the 
public generally on account of his future 
inability to work, it was thought better to 
put the cost on the industry, to be charged 
by it to the cost of production, This shows 
conclusively that even serious and wilful 
misconduct was not thought sufficient by 
the Legislature to take a man out of the 
course of his employment, 


“Serious and wilful misconduct” is an 
offense of great gravity. As was shown in 
the. article mentioned** the mere disobedi- 
ence of rules and orders of the employer, 
even though such rules rise to the dignity 
of statutory enactment, is not necessarily 
within the meaning of this phrase. The vio- 
lation of instructions whereby the workman 
was exposed to grave dangers, as where 
one employed at a saw reached across the 
saw while it was in motion to pick up some- 
thing he had dropped, was held not suffi- 
cient to defeat a claim for compensation. 
When we bear in mind the grevious of- 
fenses that do not amount to serious and 
wilful misconduct, and the fact that a work- 
man may still be in the course of his em- 
ployment when he is guilty of serious and 
wilful misconduct, we may well conclude 
that the man injured while piling sacks was 
in the course of his employment. 

After a consideration of all things thought 
to have a bearing on the question herein 
discussed, the view indicated is submitted 
as being, possibly, the correct one. It might 
be suggested that the meaning given to the 
phrase “in the course of” the employment, 
as the same is, or has been, used outside of 


(17) 7S Central Law Journal 436. 
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the Workmen’s Compensation statutes, does 
not necessarily have any influence on its 
meaning as used in these statutes, 


It is not contended that a workman is in 
the course of his employment when he does 
scmething that is entirely for his own con- 
venience or benefit, as, for instance, where 
a miner in going from one part to another 
of the mine in which he works, attempts to 
do so by riding on a car in violation of 
orders and not to further the interests in 
any way of the employer. 

; * C. P. Berry. 


St. Louis, Mo. 








SALES—BREACH OF WARRANTY. 


GASCOIGNE, et al., v. CARY BRICK CO. 
Supreme Judicial Court of Massachusetts. Suf- 
folk. March 31, 1914. 


104 N. E. 734. 

Where a seller of bricks under an implied 
warranty to conform to a sample delivered 
bricks not conforming thereto, with knowledge 
that the buyer would use the bricks in erecting 
a wall, the buyer, knowing the defect, could 
not recover damages caused by his use of the 
bricks in erecting the wall; but where he re- 
lied on the warranty, and acted with reason- 
able diligence in using the bricks without fur- 
ther inspection, and their general appearance 
did not diselose the defects, and he promptly 
notified the seller of the defects, he could recover 
not only the difference between the value of the 
bricks bought and those delivered, but also the 
expense of rebuilding the wall. 


BRALEY, J. (1, 2) It is unquestioned that 
delivery was free on board at the place where 
the bricks were to be used, and that after its 
erection, and because of the variation in color, 
the wall proved unacceptable to the supervis- 
ing architect, and the plaintiffs under their 
contract with the owner were obliged to demol- 
ish and rebuild it. The defendant, although 
Promptly notified of the imperfections upon dis- 
covery, contends that the sale was for a qual- 
ity of bricks known to the trade as “up and 
down hard brick,” wherein uniformity of color 
is not contemplated, and asked the presiding 
judge in the first, second, third and sixth re- 
quests to rule that, as there was no express or 
implied affirmation of quality, and the defend- 
ant not having been charged with fraud, the 
Plaintiffs must be presumed to have bought on 





their own judgment. St. 1908, c. 237, § 12, But 
these requests could not be given. The con- 
tract was not confined to the correspondence. 
The letters as the jury properly could find 
were merely preliminary to the interview be- 
tween the plaintiffs and the defendant’s rep- 
resentative, when the terms of sale were set- 
tled, and the order for the bricks given. It is 
in the evidence of what then took place that 
the contract must be sought. The testimony 
is irreconcilable, and the jury were to deter- 
mine whom they would believe. If they ac- 
cepted the plaintiff’s statements, the defend- 
ant’s agent having been informed that, as both 
sides of the wall would have to be faced, the 
facings necessarily would have to be of a 
uniform shade or appearance, similar to the 
brick exhibited which the architect had ac- 
cepted as of the required color, replied that he 
knew what the requirements were, and the de- 
fendant would furnish the bricks accordingly. 
The order thereupon given and accepted the 
jury could say constituted a sale, where the 
plaintiffs relied on the statements of the seller, 
and the defendant impliedly warranted that the 
bricks delivered in bulk should correspond 
with the sample. Atwater v. Clancy, 107 Mass. 
369; Gould v. Stein, 149 Mass. 570, 22 N. E. 
47,5 L. R. A. 218, 14 Am. St. Rep. 455; Borden 
v. Fine, 212 Mass. 425, 98 N. E. 1073; St. 1908, 
c. 287, § 16. If these terms were found to con- 
stitute the contract, the evidence was plenary 
that the shipments did not conform to the sam- 
ple in quality; the plaintiffs therefore could 
recover damages, and the fourth and fifth re- 
quests were inappropriate. Borden v. Fine, 
212 Mass. 425, 427, 98 N. E. 1078, and cases 
cited. 


(3, 4) The admission in evidence of the 
plaintiff’s ledger is not shown to have harmed 
the defendant, and no error appears in any of 
the rulings to which it excepted. See St. 1913, 
c. 228. The plaintiffs, although they prevailed, 
are dissatisfied with the rulings as to the meas- 
ure of damages. By acceptance of title the 
plaintiffs did not as matter of law release the 
defendant, or bar their claim for damages. St. 
1908, c. 237, § 49. It was a question of fact 
whether they waived the warranty and took 
the bricks as they found them on the cars, 
which has been established in their favor by 
the verdict. Taylor v. Cole, 111 Mass. 363; 
Sessa v. Arthur, 183 Mass. 230, 66 N. E. 804; 
Borden v. Fine, 212 Mass. 425, 428, 98 N. E. 
1073. But if they knew or ought to have known 
of the defective coloring, no damages caused 
by the use of the bricks can be recovered. Day 
v. Mapes-Reve Const. Co., 174 Mass. 412, 54 N. 
E. 878. The jury were to determine if by rea- 
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son of moisture caused by the weather the 
bricks at the time of delivery, and when placed 
in the wall had taken on and retained a darker 
appearance, rendering it difficult to ascertain 
their true or natural color, and if this ap- 
peared, whether the plaintiffs, who might rely 
on the presumption that the defendant would 
perform its contract, had acted with reasonable 
diligence in using the bricks without further 
inspection, or whether the general appearance 
Was such that imperfections would not have 
been disclosed by an extended examination. A 
conclusion that no negligence had been shown, 
in connection with the uncontradicted evidence, 
that notice was promptly given to the defend- 
unt who declined further performance, would 
Warrant the assessment of damages for not only 
the difference between what the  plaintitt’s 
bought, and what they received, but also the 
expense of taking down and rebuilding the 
wall. St. 1908, c. 237, § 49; Hanson & Parker 
v. Wittenberg, 203 Mass. 319, 327, 328, 91 N. E. 
383. 

(5) The judge whose attention had been di- 
rected to the rule to be applied by the plain- 
tiff’'s request, and in his rulings upon the exclu- 
sion of evidence should have so instructed the 
jury. Bride v. Clark, 161 Mass. 130, 36 N. E. 
745. But instead he charged the plaintiffs could 
recover only a sum equal to the difference be- 
tween the value of bricks the color of the sam- 
ple, and the value of the bricks actually de- 
livered. Nor was the error cured by the fur- 
ther instruction that the jury might find the 
difference consisted in the expense to the plain- 
tiffs, to cull from the mass the bricks which 
they used in the reconstructed wall. A ma- 
jority of the court are accordingly of opinion 
that the defendant’s exceptions should be over- 
ruled, but the plaintiff's exceptions must be 
sustained. 

So ordered. 


Nore.—Damages Where Seller Knows Goods 
are Intended for a Certain Purpose.—The prin- 
ciple followed by the instant case in allowing for 
“the expense of taking down and rebuilding the 
wall,” seem well within language used in opinion 
by Fifth Circuit Court of Appeals as follows, to- 


wit: “The twenty-ninth and thirtieth assign- 
ments charge that certain items of damage al- 
lowed by the trial court relating to tearing down 
éld building and the erection of a new one are too 
remote and uncertain and not such consequential 
damages as under the law the plaintiff below 
would be entjtled to recover in this action. The 
court found that there was a breach of warranty 
and that the plaintiff below had not accepted, and 
was not obliged to accept, the plant contracted 
for. The pleadings and the evidence show and 
the court substantially found, that the plaintiff 
below had incurred the expense and loss of the 
two items of damages, and that such expense 





and loss were incidental to and caused by the 
breach of warranty. The contract could not well 
have been executed by the defendant below with- 
out the tearing down of the old building and the 
erection of the new, and the expenses and loss 
necessary must have been within the contempla- 
tion of the parties making the contract. In prin- 
ciple and under all the authorities such damages 
proved with certainty are recoverable.”  Vilter 
Mfg. Co. v. Abeel, 191 Fed. 272, 111 C. C. A. 
650. 

"The seed cases well illustrate this principle. 
Thus a typical case of this series is that of Reiger 
v. Worth Co., 127 N. C. 230, 37 S. E. 217, 52 L. 
R. A. 362, 80 Am. St. Rep. 798, where it was held 
that a purchaser of seed rice under a warranty, 
could on its proving worthless after it was too 
late to plant another crop, recover what he 
paid for the seed, the expense of preparing the 
soil for the crop, its planting and a reasonable 
rent for the land, less what it might have been 
rented for for other crops after it was too late 
to plant rice. 

And so where goods were bought for resale, 
where purchaser has a contract to fill, ‘to the 
knowledge of the vendor, though he did not 
know the price. But only reasonable and not ex- 
traordinary and unusual profits could be recov- 
ered as such could not fairly be presumed in the 
contemplation of the parties. Guetzkow Bros. 
Co. v. Andrews & Co., 92 Wis. 214, 52 L. R. A. 
? 
If notice is brought home to a seller that goods 
are purchased for a particular use, he is charge- 
able for failure to perform with all consequential 
losses as would probably follow upon his breach. 
Industrial Works v. Mitchell, 114 Mich. 209, 72 
N. W. 25; Swain v. Schieffalin, 134 N. Y. 471, 31 
N. E. 1025, 18 L. R. A. 385. 

And where defective goods being installed, the 
warranty of fitness in case they cause the shut- 
ting down of a plant, the damages suffered may 
be the rental value of the plant during enforced 
idleness. Livermore F. & M. Co. v. Union S. & 
C. Co., 105 Tenn. 187, 58 S. W. 270. 

And special circumstances of which vendor is 
notified may make him liable for all loss of prop- 
erty caused by its insufficiency, in addition to 
the difference in value between the article fur- 
nished and that agreed to be furnished. Beeman 
v. Banta, 118 N. Y. 523, 23 N. E. 887. 

As to installation of defective machinery an 
instructive case is by New York court where a 
boiler guaranteed for a year lasted only a few 
weeks, and vendor refused to repair it. Plaintiff 
recovered for purchase price of new boiler, wages 
of men in installing it, rent of factory while shut 
down and loss of cancelled orders that could not 
be filled. Denivelle Co. v. Leonard Keil, 140 N. 
Y. Supp. 150. The Beeman case, supra, is cited 
in support of the ruling. 

And in the sale of a stallion guaranteed 
as a sure foal getter there was recovery for the 
difference in value and for the necessary ex- 
pense of caring for him during the breeding sea- 
son. Loisseau v. Gates, N. D., 140 N. W. 258. 

And it has been held as to a horse sold with 
a guarantee as to his gentleness and the horse 
was of a vicious nature, the buyer could recover 
for personal injuries sustained therefrom. 
Mullerleile v. Brandt, Wash., 116 Pac. 868. This 
case cited and quoted, approvingly, from Bruce. 
v. Fiss, Doer & Carroll Horse Co., 62 N. Y. 
Supp. 96, 47 App. Div. 273, where the court 
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said: “The evidence in this case was sufficient 
to warrant the jury in finding that the horse 
was sold to plaintiff, not only with the warranty 
that he was sound, kind, and gentle in harness, 
but also that he was suitable for the plaintiff to 
drive as a carriage horse. We think one of the 
most natural and probable results of a breach of 
this warranty and from the viciousness of the 
horse would be injury to the vehicle and its oc- 
cupants. Unless a distinction can be drawn be- 
tween a warranty on the sale of a horse and that 
in case of the sale of any other article, we can- 
not see why the defendant is not liable under the 
authorities cited.” The court thought, however, 


that this warranty could not extend to an in-~° 


definite length of time. 


These cases are excerpted from the great mass 
of authority on this subject to show the principle 
enunciated in the instant case. There, of course, 


may be merely speculative damages not fairly 
within the contemplation of parties, and then 
along with the principle goes the other principle 
that seller must reasonably save himself as great- 
ly as possible from the suffering of damage. 








ITEMS OF PROFESSIONAL 
INTEREST, 


REFORMING PROCEDURE BY COURT-MADB 
RULES—ACTION OF OHIO BAR ASSO- 
CIATION. 


Bar associations all over the country are 
treading on each other’s heels in their ear- 
nestness to adopt the new remedy to abolish 
technicalities—to-wit, to supplant the common 
law and code rules of procedure by rules of 
court,—the expectation being that such rules 
will be more elastic and create no substantial 
tight, the violation of which will necessarily 
give occasion to reverse the result of a trial 
at nisi prius. 

The Ohio Bar Association at its meeting at 
Cedar Point, Ohio, July 7 to 9, 1914, recom- 
mended the following act: 

“That the Supreme Court of Ohio shall have 
the power to prescribe, from time to time, and 
in any manner, the forms and manner of ser- 
vice of writs and all other process; the mode 
and manner of framing and filing proceedings 
and pleadings; of giving notice and serving 
process of all kinds; of taking and obtaining 
evidence; drawing, entering and enrolling or- 
ders; and generally, to regulate and prescribe 
by rule the forms for the entire pleading, prac- 
tice and procedure to be used in all actions, 
Motions, and proceedings at law and in equity, 
of whatever nature, in all courts of record in 
the State of Ohio. And further that when 
and as the rules of court, thus authorized, sha 





be promulgated, all laws in conflict therewith 
shall be and become of no further force and 
effect.” 

This proposed law follows closely the recom- 
mendations of the American Bar Associa- 
tion Committee on Reform in Procedure and 
undoubtedly represents the consensus of opin- 
ion throughout the profession. 





MEETING OF THE MISSOURI BAR ASSOCI- 
ATION. 


The next annual meeting of the Missouri Bar 
Association will be held in St. Louis the week 
of September 21 to 26. 

It has been decided to devote a day to the 
discussion of a proposed amendment of the 
criminal and civil code, and it is expected that 
the subject will draw an expression of the 
views of the trial judges of the state as well as 
the Supreme and Appellate judges. 

A number of prominent jurists and lawyers 
will address the members, including a member 
of the United States Supreme Court, a justice 
of the Canadian Nisi Prius Court, Hon. James 
A. Reed, junior United States Senator from 
Missouri, Hon. Martin W. Littleton, of New 
York; Hon. Henry Lamm, Chief Justice of 
the Supreme Court of Missouri; Hon. Roderick 
E. Rombauer, of St. Louis; Hon. R. L. Goode, 
of St. Louis; Hon. John F. Phillips, of Kan- 
sas City, and Hon. H. C. McDougal, of Kan- 
sas City. j 

The announcements of the meeting are be- 
ing sent out at the direction of the president, 
Hon. Edward J. White, of Kansas City. 





THE UNLAWFUL PRACTICE OF LAW. 


Apropos of an article on the above subject in 
79 Cent. L. J. 22, our attention has been called 
to the fact that at the nineteenth annual con- 
vention of the Commercial Law League of 
America, held at Cape May, N. J., July 21-24, 
1918, President Frederic P. Vose recommended 
in his annual address that the league should 
give expression of its views as to laymen as- 
suming the functions of the lawyer and prac- 
ticing law without license under the guise of a 
corporate existence, agency, bureau or other- 
wise. And that there should also be considered 
the common indulgence of some agencies which 
would not be countenanced by the profession, 
whose province they seek to invade. 

In carrying out the recommendation of the 
president the convention adopted the follow- - 
ing: 

“In the language of the Court of Appeals of 
the state of New York, the practice of the law 
is not a business open to all, but a personal 





48 CENTRAL LAW JOURNAL 


No. 3 








right. * * * It is not a lawful business except 
for members of the bar who have complied with 
all the conditions required by statute and the 
rules of the court. In seeking to limit the prac- 
tice of the law to those authorized, laymen and 
lawyers alike must agree that the lawyers of 
the country are performing a service to those 
who entrust the affairs to professional guidance. 
The growing custom of business men practicing 
law, either in the form of trust companies, cor- 
porations, notaries public or agencies, is prop- 
erly condemned by the courts and by the pro- 
fession; it has grown to such an extent that the 
Commercial Law League of America in con- 
vention assembled now calls upon the profes- 
sion generally to take more vigorous action in 
prosecution of offenders against the penal laws, 
and where necessary to secure further legisla- 
tion inhibiting the illegitimate practice of the 
law. 

“Resolved, therefore, that the president, with 
the approval of the executive committee, ap- 
point a special committee whose duty it shall 
be to receive complaints from members of the 
association regarding the illegal practice of the 
law, to receive evidence in support of such com- 
plaints and to transmit the same to the local 
authorities for prosecution, and wherever fur- 
ther legislation is necessary to formulate and 
promote the same. 


“Resolved, further, that a copy of this reso- 
tion be sent to every bar association in the 
country.” 

The following Committee on Unlawful Prac- 
tice of the Law was appointed: Julius Henry 
Cohen, New York, N. Y.; Albert N. Eastman, 
Chicago, Ill.; A. V. Cannon, Cleveland, Ohio; 
James O. Murfin, Detroit, Mich.; Howard H. 
Baldridge, Omaha, Neb. 

Thus the movement to prevent the unlawful 
practice of law gains momentum. 





NEWS FROM CONTINENTAL EUROPE— 
FROM GERMANY. 


Professor Emil Strohal, of 
of Leipsic, died June 6, 1914. Strohal was 
born and received his original legal train- 
ing in Austria, and was originally at the 
University of Graz. He was greatly influenced 
by Ihering, and, upon the death of the latter 
in 1892, was appointed his successor at the 
University of Gottingen, but about a year later 
he accepted a professorate at the Leipsic Uni- 
versity. From that time on he belonged to 
jurisprudence of Germany and continued to 
grow in the general estimation, until he was 
considered one of its great lights. The law 


the University 


of real estate and of inheritance were his spe- | 





cial fields; and in both branches did he pro. 
duce standard works. The problem of posses- 
sion was his forte. 


The question of proportional representation 
came up recently in the House of the Legisla- 
ture of the Grandduchy of Baden, and a resolu- 
tion in favor thereof passed by a vote of 35 
to 29. 


During the six years from 1906 to 1911 there 
were pronounced 196 death sentences (6 of 
them against women) in France. Of these, 32 
only were carried out, the rest were commuted, 
or about 83 per cent. For comparison’s sake 
may be stated that between 1831 and 1847 the 
proportion was 36 per cent; 1848-52, 39 per 
cent; 1853 to 1870, about 46 per cent; 1871 to 
1880, about 61 per cent; 1881 to 1900, about 65 
per cent, and 1901 to 1905, as much as 91 per 
cent. In Prussia, during the years 1906-1911, 
the number of death sentences was 215, of 
which 98 were carried out, while the balance, 
or about 54 per cent, were commuted. 


On the 20th of May last past, one of the 
German ministers of state appeared in the 
Reichstag and read a message from the Kaiser 
closing its session. A member asked recogni- 
tion by the chair, but it was denied him, as 
the Reichstag had ended, and then the presi- 
dent proceeded to say: We will, however, de- 
part with, Seiner Majestat (Hoch der Kaiser). 
Everybody got on their feet and cheered, ex- 
cept the Socialists, who kept their seats and 
kept silence. The president reprimanded them 
for this behavior. 

This incident has given rise to a legal discus- 
sion. which appears rather funny to outsiders. 
The first question is, whether the president, 
the session of the Reichstag having ended, had 
any right to reprimand the socialists, and the 
other, whether these socialists could not be 
prosecuted for crimen laese majestatis, since 
their immunity under Art. 30 of the constitu- 
tion applies while the Reichstag is in session, 
only. 

If the answer to the first question is yes, 
then that to the second must be no, and vice 
versa. From the discussions coming before 
our eyes, it is evident that the desire to answer 
no to the first question has been great, so as to 
open the door for a way of getting at those 
“verfluchten” socialists, but at the same time, 


‘almost all reach reluctantly, but sincerely the 


result, that the first. answer must be yes, and 
the second no. The question has been authori 
tatively settled by the minister of justice, who 
came to the same result. He gave several rea- 
sons for his conclusion, the most delightful 
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being that it was part of the official duty of 
the president of the Reichstag, after the pro- 
rogation, to propose “ein Kaiserhoch.” This 
being the case, such cheering must be part 
of the proceedings of the Reichstag, and conse 
quently non-participation subject to the disci- 
pline of the house, but also exempt from prose- 
cution by the ordinary authorities. So spielt 
man in Leipsich! 
AXEL TEISEN. 
Philadelphia, Pa. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL ETH- 
ICS. : 


In answering questions this Committee acts 
by virtue of the following provisions of the 
by-laws of the Association, article XVI, sec- 
tion III: 

“This Committee shall be empowered when 
consulted to advise inquirers respecting ques- 
tions of proper professional conduct, reporting 
its action to the Board of Directors from time 
to time.” 

It is understood that this Committee acts on 
specific questions submitted ex parte, and in 
its answers bases its opinion on such facts 
only as are set forth in the question: 


QUESTION No. 64. 

After an action had been begun by the ser- 
vice of a-summons and complaint, representa- 
tives of the defendant voluntarily called upon 
the attorney for the plaintiff, and in the course 
of the discussion as to the merits of the case 
the said representatives made certain vital ad- 
missions. No agreement had been made that 
said conversation should be without prejudice, 
and the conference was sought by the defend- 
ant’s representatives. 

Under these circumstances would it be con- 
sidered ethical from a professional standpoint 
for the attorney for the plaintiff to take the 
stand upon the trial and testify concerning the 
admissions made to him as aforesaid? 

Answer No. 64.—In the opinion of the Com- 
Mittee, assuming that the alleged admissions 
are not privileged in law as made in the course 
of negotiations for a settlement, the attorney 
is not precluded by any professional require- 
ment from testifying,, but it is not a proper 
Practice for him to act as trial counsel and 
assume the position of arguing as counsel upon 
the credibility of his own testimony; these two 
Positions are deemed inconsistent. (See Canon 
18, American Bar Association, approved by N. 
Y. State Bar Association.) The Committee, 
however, recognizes as an exception a case of 





surprise at the trial, where the question: of 
the admission is material, and there is no 
reasonable opportunity for change of trial 
counsel. (See also our answer to Question No. 
28.) 

QUESTION No. 65. 

I ask the opinion of the Committee upon the 
propriety of the following form of advertise- 
ment of a Patent Attorney, who is an attorney 
at law: 


“Dear Sir: 
“You need my services while I, in return, 
need your business. 


“The manufacturer who would lead his com- 
petitors, and stay in the lead must protect, by 


- patent, all improvements he may make in his 


machinery of production, and also in the par- 
ticular articles which he produces. Such pat- 
ents must be as broad and comprehensive as 
the present state of the art of his particular 
line will permit, otherwise he will not be prop- 
erly protected. 


“While not the only one, I do claim that I 
can secure you protective patents on your in- 
ventions. 

“If you have no consulting attorney in these 
matters, permit me to suggest that now is the 
time to supply that deficiency. 

“You will find a patent attorney useful, not 
only when you have some improvement to pat- 
ent, but also when you see some patented de- 
vice which you would like to manufacture. That 
is where the knowledge of a skilled patent 
attorney will be invaluable to you in advising 
whether you can manufacture with impunity 
or not; or in suggesting slight changes in the 
patented article whereby the patent can be 
avoided. 

“My references, which will be furnished upon 
request, are of the highest character, and my 
services are engaged by some of the largest in- 
ventors in the country. 

“Trusting to hear from you in the near fu- 
ture and to be given an opportunity to show 
the worth of my services to you. 

“Very truly yours,” 


Answer No. 65.—In the opinion of the Com- 
mittee, it is improper for any attorney to ad- 
vertise in the form stated in the question. The 
ethics of the legal profession forbid that a 
lawyer should advertise his skill as a shop- 
keeper advertises his wares. The Committee 
again calls attention to Canon 27 of the Ameri- 
can Bar Association, regarding the solicitation 
of professional employment, quoted in Answer 
to No. 46. (See also our answer to Question 
No. 58.) 
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BOOKS RECEIVED. 


—_——_ 


The Law and Practice in Bankruptcy Under 
the National Bankruptcy Act of 1898. By Wm. 
Miller Collier. . Fourth edition by William M. 
Hotchkiss. Tenth edition with Amendments of 
Statutes and Rules, and all Decisions to April 
1, 1914, by Frank M. Gilbert of the Albany Ba~. 
Editor of Street Railway Reports, Annotated; 
Joint Author of Commercial Papers, etc. Regu- 
lar law buckram, $9.00; limp leather, $10.00. Al- 
bany, N. Y. Matthew Bender & Company. 1914. 
Review will follow. 


BOOK REVIEWS. 


MODERN LEGAL 
VOL, XIL 


PHILOSOPHY OF LAW. 
PHILOSOPHY SERIES. 


This number in the series is by Joseph Kohler, 
Professor of Law in the University of Berlin, the 
translation being by Adalbert Albreeht, Asso- 
ciate Editor of the Journal of Criminal Law and 
Criminology. 

There are editorial preface and introductions 
by Justice Carter of lllinois Supreme Court and 
Professor Wm. Caldwell of McGill University of 
Montreal. 

Apart from the book itself the preface and in- 
troductions present very interesting reading 
matter and the book itself is a very profound 
discussion of the philosophy of law, many of 
its passages being very pertinent to cdnditions 
in America. 


A committee of the Association of American 
Law Schools are editing the series in which tiis 
book is included, taking in many works by 
scholarly men of the world, such as Prot. Karl 
Gareis of the University of Munich, who writes 
on the Science of Law; The World’s Legal 
Philosophies, by Mr. Fritz Besolzheimer of Ber- 
lin; The General Theory of Law, by Prof. M. M. 
kKorkunov of the University of St. Petersburg; 
The Positive Philosophy of Law, by Prof. J. 
Vauni of the University of Bologna, and other 
titles by eminent writers of different countries 
of the world. 


The series is in close relation to its numbers 
and on the whole must present a comprehensive 
study of the law on a high plane of philosophy 
that should be for the advancement of civiliza- 
tion and the moulding into a comprehensive sys- 
tem of justice the laws of civilized countries. 


Just as in this country the advance of the 
world brings states in our dual system of gov- 
ernment into closer relation with each other. 
So all over the world we are being more closely 
united and need the thought of every part to 
help along each constituent member, The 
committee are doing a very praiseworthy work 
in this direction. 


This book is bound in cloth, is of excellent 
typography and issues out of the Boston Book 
Company. 1914. 
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HUMOR OF THE LAW. 


Western Official—“Do you take this woman 
whose hand you’re squeezin’ to be your lawful 
wife, in flush times an’ skimp?” 

“I reckon that’s about the size of it, squire,” 

“Do you take this man you've jined fists with 
to be your pard through thick an’ thin?” 

“Well, you’re about right for once, old man.” 

“All right, then. Kiss in court an’ I reckon 
you’re married about as tight as the law can 
jine you. I guess four bits’ll do, Bill, if I don't 
have to kiss the bride. If I do it’s six hits 
extra,’’—Pittsburgh Chronicle. 


A northern Missouri justice of the peace, 
whose fence marks the boundary between Mis- 
souri and Iowa, is much impressed with his 
position. 

One day he saw his son and the hired man 
fighting, and ran towards them, shouting: 

“Cease, in the name of the State of Mis- 
souri.” 

Just then the combatants crashed through 
the fence, and the old man halted. 

“Give it to him, son!” he whooped. “I've lost 
my jurisdiction.’—The Law Students Helper. 


Mr. and Mrs. Murphy were frequently in 
court. Sometimes Murphy complained of his 
wife, at other times Mrs. Murphy had her hus- 
band arrested for abuse, and on still other oc- 
easions neighbors had them both in court for 
disturbing the peace with their brawls. The 
judge was becoming rather tired of having 
them before him, 

“This is the sixth time one or the other of 
you has been up before me for fighting,” he 
declared, out of patience; “now, tell me truth- 
fully, cannot you two live happily without 
fighting?” ° 

“No, yer Honor,” replied Mrs. Murphy; “not 
happily.”—Lippincott’s. 


it was a contested will case, and one of the 
witnesses, in the course of giving his evidence, 
described the testator minutely. 

“Now, sir,” said the counsei for the defense, 
“I suppose we may take it, from the flattering 
description you have given of the testator, his 
good points, and his personal appearance gen- 
erally, that you were intimately acquainted 
with him?” 

“Him!” exclaimed the witness. 
acquaintance of mine!” 

“Indeed! Well, then, 
served him very carefully 
him?” pursued counsel. 

“I never saw him in my life,” was the reply. 

This prevarication, as counsel thought it, 
was too much, and he said: 

“Now, now, don’t trifle with the court, please! 
How, I ask you, could you, in the name of 
goodness, describe him so minutely if you never 
saw him or never knew him?” 

“Well,” replied the witness and the smile 
which overspread his features extended to the 
faces of those in court, “you see, I married 
his widow.”—Tit Bits. 
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1. Attachment—Waiver.—That a judgment 
creditor sued the principal debtor on the judg- 
ment was no waiver of his right to sue the 
sureties on a bond given by the debtor to re- 
lease an attachment.—Jennings v. Wall, Mass., 
104 N. E. 738. 

2. Attorney and Client—Dismissal.—Where 
an attorney wrongfully dismissed a cause of 
action which he was engaged to prosecute, his 
client’s right of action depends, not upon his 
fraud and misrepresentation that an adverse 
judgment had been rendered, but upon his 
breach of professional duty, and would exist 
though the breach was unintentional.—Cornell 
v. Edsen, Wash., 139 Pac. 602. 

3. Bankruptey—Liens.—Under Code Civ. Proc. 
$$ 813, 814, giving a lien for services or ma- 
terials furnished in the construction, etc., of a 
yessel enforceable directly against the vessel, 
the fact that no personal judgment could be ob- 
tained against the owner by reason of his dis- 
charge in bankruptcy held not to prevent en- 
forcement of the lien against the vessel.—Jen- 
sen v. Dorr, Cal., 139 Pac. 659. 

4. Banks and Banking—Notice.—Where a 
bank officer offers a note to the bank for dis- 
count, the bank is not chargeable with such 
Officer’s knowledge of fraud or want of consid- 
eration not arising from his duties as a bank 
official—_-_Dominion Trust Co. v. Hildner, Pa., 90 
Atl. 69. 

5. Bills and Notes—Evidence.—In an action 
on a note, plaintiff's evidence as to the solvency 
of one of the defendants, that, if he had any- 
thing, plaintiff had never heard of it it or seen 
it, was material, as showing that the other de- 
fendants sustained no loss by plaintiff releasing 
an account which he held against his code- 
fendant.—Senter v, Teague, Nev., 164 S. W. 1045 

6. “On Demand.”—The words “on demand” 
import that the debt is due immediately, or at 
least that the commencement of a suit there- 
for is a sufficient demand.—Dominion Trust Co. 
VY. Hildner, Pa., 90 Atl. 69. 
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7. Public Policy.—An agreement by a stock- 
holder, who had given a note for the money 
to pay for the stock, to attend a stockholders’ 
meeting and vote with the payee, who was also 


‘a stockholder, to dispose of the assets of the 


corporation, is void as against public policy, 
and not available as a defense to the note.— 
Palmbaum v. Magulsky, Mass., 104 N. E. 746. 


8. Parties.—In an action on note, person 
not shown to be either maker or indorser, held 
not a necessary or proper party, though pencil 
notation recited that he had assumed its pay- 
ment.—Grisham v. Connell Lumber Co., Tex., 164 
S. W. 1107. 4 


9. Brokers — Misrepresentation.—That the 
agent of a vendor in perfecting a sale, made 
misrepresentations to the vendor, could not af- 
fect the purchaser, who had no knowledge of 
such misrepresentations.—Leonard y. King, Tex., 
164 S. W. 1110. 


10. Cancellation of Instruments—Rescission. 
—A purchaser seeking to rescind need not show 
by his pleading the value of the rents and ‘pro- 
fits and offer restitution, but it is sufficient if he 
offer generally to do equity.—Hurst v. Knight, 
Tex.. 164 S. W. 1072. 


11. Carriers of Goods—Through Contract.— 
Under the Carmack Amendment to the Inter- 
state Commerce Act, a carrier accepting goods 
for shipment to points on another line in an- 
other state is conclusively treated as having 
made a through contract, and to have thereby 
elected to treat the connecting carriers as its 
agent, and as though the destination were on 
its own line.—Gable-Robinson Commission Co. 
v. Union Pac. R. Co., Ill., 104 N. E. 666. 

12. Carriers of Passengers—Free Pass.—A 
provision on the back of a free transportation 
ticket furnished to a street car employe, releas- 
ing the company from all liability for personal 
injuries was void, where the relation of carrier 
and passenger existed between the company and 
the employe.—Klinck v. Chicago City Ry. Co., 
Ill., 104 N. E. 669. 

13. Common Carriers—Definition.—A common 
carrier is one who, as a regular business, un- 
dertakes to transport persons or commodities 
for all who will pay him his charges, and a 
logging railroad carrying logs only for its own- 
er is not such.—Anderson v. Smith-Powers Log- 
ging Co., Ore., 189 Pac. 736. 

14. Constitutional Law—Waiver.—A_ consti- 
tutional right, largely for the benefit of accused 
and in the nature of a personal privilege, may 
be waived by him.—Walker v. State, Okla., 139 
Pac. 711. 


15. Contracts—Breach.—A contract can be 
breached in only one of three ways: By fail- 
ure to perform, by positive declaration of an 
intention not to perform and acceptance by the 
other party, and by inability to perform.— 
Provident Savings Life Assur. Society of New 
York v. Ellinger, Tex., 164 S. W. 1024. 

16. Equity.—A chancery court will always 
refer a transaction to that construction, pred- 
icable upon the evidence, where there is ser- 
ious doubt as to what the parties intended, 
which will lead to the more just results.—Rank- 
in v. Rhea, Tex., 164 S. W. 1095. 

17.—Joint Promise.—A stockholder, who paid 
to defendant his share of the excess of corpor- 
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ate indebtedness over property assumed by de- 
fendant, cannot recover a portion of his pay- 
ment proportionate to reductions in the credit- 
ors’ claims; the promise of himself and other 
stockholders to pay such excess being joint.— 
Bean v. Eyre, Ore., 139 Pac. 727. 


18.- Labor Unions.—Where there were two 
unions of longshoremen, a steamship company 
could lawfully contract with one of them to 
hire men of that union as long as they were 
competent and available, where there was no 
intent to injure members of the other union, 
and there was no strike, violence, threats or 
compulsion, and no contract relations broken 
or men discharged; the sole purpose of the con- 
tract being to make it easier to settle labor 
trouble.—Hoban y. Dempsey, Mass., 104 N. E. 
717. 

19. Practical Construction.—The practical 
interpretation of a contract by the parties there- 
to is entitled to great, if not to controlling in- 
fluence.—State vy. Board of Trust of Vanderbilt 
University, Tenn., 164 S. W. 1151. 

20. Public Policy.—A secret contract, 
whereby defendant employed plaintiff as his 
agent to institute a movement for the recall of 
certain municipal officers, defendant agreeins 
to finance the movement and pay all the ex- 
penses, was void as contrary to public policy.— 
Stirtan v. Blethen, Wash., 139 Pac. 648: 

21. Corporations—DBy-Laws.—The by-laws of 
a corporation must be consistent with the spir- 
it and terms of its charter, and while in force 
become as much a part of the law of the cor- 
poration as though they had been made a part 
of the charter.—State v. Board of Trust of Van- 
derbilt University, Tenn., 164 S. W. 1151. 

22. Directors.—Corporate directors are 
liable for the misapplication of funds held in 
trust by the corporation.—Dollar v. Lockney 
Supply Co., Tex., 164 S. W. 1076. 

23. Domicile.—The domicile of a corpora- 
tion depends upon various considerations; a 
business corporation commonly having its resi- 
dence where its chief corporate activities are 
conducted.—Parker y. Proprietors of Cemetery 
of Mt. Auburn, Mass., 104 N. E. 750. 

24. Criminal Law—Misdemeanor.—In misde- 
meanor cases, all who participate in any way 
are treated as principals.—Albright v. State, 
Tex., 164 S. W. 1001. 

25. Parol Evidence.—Parol evidence of a 
forged note which was in possession of accused 
held properly received, accused having failed 
to produce it after notice to produce it, or that 
secondary evidence would be introduced.—Mere- 
dith v. State, Tex., 164 S. W. 1019. 

26. Preliminary Examination.—The state 
may hold a preliminary examination, though de- 
fendant has waived his right thereto.—Quinton 
v. State, Okla., 139 Pac. 705. 

27. Presumptions—Where there are con- 
flicting presumptions, one of which will impute 
a felony, and the other a crime of lesser de- 
gree, the presumption for the lesser offense 
will be followed.—In re Eichler, 146 N. Y¥. Supp. 
846. 

28. Similar Offenses.—In a prosecution for 
larceny by obtaining possession of money, etc.. 
for the purpose of betting at a fake race, evi- 
dence that defendant had previously engaged 





in similar schemes held admissible.—People vy, 
Rial, Cal., 139 Pac. 661. 


29. Covenants—Defects of Title.-—That a pur- 
chaser could have ascertained the defects in a 


title, or even that he had knowledge thereof,’ 


is no defense to an action by him upon the 
covenant of warranty after eviction by a su- 
perior title —Coleman v. Luetcke, Tex., 164 §&, 
W. 1117. 


30. Damages—Delay.—Damages for the loss 
of economic operation, which would have been 
furnished by coal-hoisting towers, were prop- 
erly allowed for an inexcusable delay on the 
part of a contractor in completing their con- 
struction.—C. W. Hunt Co. v. Boston Elevated 
Ry. Co., Mass., 104 N. E. 728. 


31. Parent and Child.—In an action for 
the loss of services of plaintiff's son, a news- 
boy, injured by defendant’s automobile, held 
that evidence as to the value of his services 
should have been confined to compensation oth- 
er than tips, and that evidence as to the total 
value, part of which consisted of tips, was too 
indefinite and uncertain to support a judgment. 
—Torgeson v. Hanford, Wash., 139 Pac. 648. 


$3. temoteness.—In an action for injuring 
a surveyor’s transit, damages resulting from 
the loss of its use while being repaired were not 
too remote, and, having alleged and proved the 
same, plaintiff was entitled to recover there- 
for.—Thompson vy. Field, Tex., 164 S. W. 1115. 


33. Divoree—Alimony.—While a divorce ac- 
tion proper does not survive the death of one 
of the spouses, the action survives as to the 
judgment for alimony, and as to the rights of 
third persons.—Masterson vy. Ogden, Wash., 139 
Pac. 654. 


34. Easements—Way of Necessity.—A way by 
necessity passes by the presumed intention of 
the grantor, and hence should ordinarily be 
over such a route as the grantor would reason- 
ably select.—MecMillan v. McKee, Tenn., 164 S. 
W. 1197. 

35. Eminent Domain—Permissive Use.—The 
customary use by plaintiff and the public of de- 
fendant’s right of way where it adjoined plain- 
tiff’s lot, being merely permissive, could not 
confer any right to such use, and plaintiff could 
not recover for loss of ingress and egress to 
his lot over such right of way, caused by the 
elevation of the right of way.—Chesapeake & 
O. Ry. .Co. v. Blankenship, Ky., 164 S. W. 943. 

36. Evidence—Admission.—Failure to answer 
a letter or to accede to its demands does not, 
in general, amount to an admission of the facts 
stated therein, nor to an election or estoppel.— 
Jennings v. Wall, Mass., 104 N. E. 738. 

37._—Admissions.—In an action for personal 
injuries to plaintiff's wife, defendant railroad 
company may introduce abandoned pleadings of 
plaintiff wherein he contended that part of the 
injuries were due to the negligence of other 
railroad companies.—St. Louis Southwestern Ry. 
Co. v. Duncan, Tex., 164 S. W. 1087. 

38. Latent Ambiguity.—Parol evidence is 
admissible to show the sense in which a trade 
phrase was used in a contract, or that it has a 
generally known fixed trade significance.—Wil- 
liam M. Roylance Co. v. Descalzi, Pa., 90 Atl. 
55. 
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sumption of res ipsa loquitur does not apply, if 
the cause of the accident is explained by the 
evidence, the fact that the defendant attempted 
to explain the cause, but failed to do so, would 
not deprive the plaintiff of the benefit of that 










presumption.—Hull  v. Berkshire St. Ry. Co., 
Mass., 104 N. E. 747. 

40,.—-Secondary.—Parol evidence of the orig- 
inal contents of a mutilated agreement, with 
an explanation of its accidental mutilation, 





would be admissible in evidence, if the instru- 
ment itself would have been admissible.—Wash- 








ington Trust Co. v. Keyes, Wash., 139 Pac. 638. 
41. Execution—Covert Emptor.—Where de- 
fendants. who had the equitable title to land, 





were in open and notorious possession, one who 
purchased the land at an execution sale against 
the holder of the bare legal title is charged 
with notice of defendants’ rights, and cannot 
claim as a bona fide purchaser for value with- 
out notice.—Shepherd y. Schmied, Wash.. 139 
Pac. 589. 

42. Executors and Administrators—lInterest. 
—During administration of an insolvent estate, 
no interest should be allowed to creditors as 
between themselves.—United States Fidelity & 
Guaranty Co. v. Carnegie Trust Co., 146 N. Y. 
























Supp. 804. a 
43. Frauds, Statute of—Original Promise.— 
Where a landlord, in consideration of plain- 





tif’s agreement to permit the tenant to retain 
ahorse and in consideration of additional ad- 
vances, promised to pay the balance of the ten- 
ants indebtedness to plaintiff plus the addition- 
al advances after crediting the value of the 
horse, defendant’s promise was an original one 
and not within the statute of frauds. 
Day, Tex., 164 S. W. 1057. 


44, Removable House.—A contract for the 
sale of a house to be immediately removed from 
the land to which it is affixed is a sale of per- 
sonalty, and not of an interest in realty, with- 
inthe statute of frauds, prohibiting an action 
ma contract for the sale of realty, unless it 1s 
i writing.—Wetopsky v. New Haven Gas Light 
Co, Conn., 90 Atl. 30. 

45. Gaming—Vending Machine.—A machine 
for vending gum which gave, in addition to one 
cents worth of gum for each penny inserted 
therein, a chance for additional gum or candy, 
8a gambling device which renders the pro- 
Metor of the place in which it is: kept guilty 
of violating Penal Law, §§ 483, 973.—People v. 
Stein, 146 N. Y. Supp. 852. 

46. Homicide—Agegressor.—Where a _ person 
charged with assault with a deadly weapon with 
s intent to kill brought on the affray, he cannot 

claim self defense.—Murray vy. State, Okla., 139 
Pac. 707. 

4. ——Uncommunicated Threats.—Where the 
issue was as to who began the difficulty, un- 
‘ommunicated threats made by deceased were 
iquissible.—Kirklin v. State, Tex., 164 S. W. 
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48. Homestead Undivided 
homestead does not attach to 
sts in land.—Mitchell v. 
- 1140. 





Interest.—A 
undivided inter- 
Denny, Tenn., 164 S. 























49. Husband and Wife—Community Proper- 
'.—Where a rooming house was the separate 
Moperty of a wife, all of the profits from its 
nagement by her would not constitute com- 
munity property.—Lenninger vy. Lenninger, Cal., 
19 Pac. 679. 









































50.__Principal Debtor.—In determining 
Whether a married woman was a principal debt- 
for surety the court will be governed by the 
ubstance and not by the form of the transac- 
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39.——Res Ipsa Loquitur.—While the pre- 51. Indemnity — Primary Negligence.—The 


primary negligence whereby one driving on @ 
street was injured, for which he recovered 
against the city, being that of one who had 
\ contracted to cut and remove trees by the side 
of the street, but negligently piled the wood 
in the street, and refused to remove when noti- 
fied to do so by the city, it may have indemnity 
against him.—City of Georgetown v. Cantrill, 
Ky., 164 S. W. 929. 


52. Injunction—Damages.—A person en- 
joined from doing something he had no legat 
right to do cannot recover damages on the in- 
junction bond, though the injunction was 
wrongfully issued.—Guthrie vy. Biethan, Idaho, 
139 Pac. 718 . 


. 53. Insurance—Estoppel.—Where a life in- 
surance company did not know that the in- 
sured, when she received her policy, and paid 
the first premium, was not in good health, the 
insurer’s receipt of subsequent premiums dur- 
ing the insured’s last illness was not a waiver 
of the provision that the policy should take ef- 
fect only if insured was in good health when 
it was received.—Nyman v. Manufacturers’ & 
Merchants’ Life Ass’n., Ill, 104 N. E. 653. 


54. Forfeiture.—Forfeiture of a fire policy 
by the sale of insured of the damaged property, 
when the policy gave the company the option 
of taking part of the articles saved from the 
fire at the appraised value, was waived by the 
company’s demand of an arbitration and ap- 
praisement of the loss.—St. Paul Fire & Ma- 








rine Ins. Co. vy. Kirkpatrick, Tenn., 164 S. W. 
1186. 
55. Suicide.—Where the proofs of death 


gave suicide as the cause of the death, the bur- 
den is shifted to plaintiff to show that the 
death was not caused by suicide.—Jenkner v. 
Supreme Tent, Knights of Maccabees of the 
World, Pa., 90 Atl. 73. 

» 56. Landlord and Tenant—Adverse Posses- 
sion.—Where there was evidence that defend- 
ant held the land in question as a tenant, his 
claim of adverse possession will be defeated if 
he held it as a tenant, even though a written 
agreement for a lease was not signed by him 








as claimed by plaintiffs —Le Moyne v. Neal, 
Ky., 164 S. W. 964. 

57. Warranty.—A tenant takes the pre- 
mises as they are, without any warranty that 


they are fit for occupation, at least in so far 
as obvious conditions are concerned, and can- 
not complain that they are defective.—Valin v. 
Jewell, Conn., 90-Atl. 36. 

58. Lareeny—Fake Race.—Delivery of money 
to defendant for the purpose of having it bet 
upon a race, when, in fact, the race was faked, 
so that there could have been no bet thereon, 
held not a parting with the title therto, so that 
the offense was larceny.—People v. Rial, Cal., 
139 Pac. 661. 

59. Marriage—Validity of.—The marriage in 
New Jersey of one prohibited from marrying in 
New York, because divorced for adultery, will 
be recognized by the courts of New York; a 
marriage valid where performed being valid 
everywhere.—In re Eichler, 146 N. Y. Supp. 846. 
60. Master and Servant—Hours of Labor.— 
The hours of labor may be reasonably regulated 
by the state under the police power, which can 
neither be limited by contract nor bartered away 
by legislation.—State y. Bunting, Ore., 139 Pac. 
731. 

61.. Minimum Wages.—Laws 1913, p. 92, 
providing for an Iudustrial Welfare Commission 
to fix minimum wages for women and minor 
workers, is within the police power of the 
state.—Stettler v. O'Hara, Ore., 139 Pac. 743. 
62. Proximate Cause.—The act of a railroad 
company in allowing a stick of dynamite to re- 
main in a pitch bucket, where it became cov- 
ered with pitch, was the proximate cause of in- 
jury to an employe from an explosion caused 
by the starting of a smudge in the bucket by 
one ignorant of the presence of the dynamite.— 
Cincinnati, N. O. & T. P. Ry. Co. v. Padgett, Ky., 
164 S. W. 971 

63. Safe Appliances.—A master’s duty to 
exercise ordinary care to furnish reasonably 
proper tools applies to simple as well as com- 
plicated tools.—Philip Carey Roofing & Mfg. 














tion—Lucas v. Hagedorn, Ky., 164 S. W. 978. 


Co. v. Black, Tenn., 164 S. W. 1183. 
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64. Subcontractors.—An employe of a sub- 
contractor for the electrical work in the con- 
struction of a building was not a fellow ser- 
vant of employes of the other subcontractors.— 
Garland v. Townsend, Mass., 104 N. E. 731. 


65. Vice Principal.— Employer, supplying 
material and competent labor for construction 
of scaffold by employes, to be relieved of lia- 
bility for negligence in its construction, held 
bound to leave the employes unembarrassed in 
selecting material, and where he leaves its se- 
lection to a foreman, the foreman is a vice prin- 
cipal.—R. A. Griffin & Son v. Parker. Tenn., 164 
S. W. 1142. 


66. Mortgages—Inadequacy of Price.—A 
foreclosure sale, regularly and fairly made, will 
not be set aside for inadequacy of price, unless 
the inadequacy is such as to shock the con- 
science of the court.—Wright y. Branch, Del.. 
90 Atl. 41. 


67. Merger.—A note and a trust deed given 
to secure it are so blended and merged into each 
other that an assignment or transfer of the 
note carries with it the mortgage lien.—Ward 
% ay Antonia Life Ins. Co., Tex., 164 S. W. 
1043. 


68. Municipal Corporations—Excavation in 
Street.—Plumbers, who have a license to ex- 
ecavate a street, and thereby cause an obstruc- 
tion whereby a pedestrian is injured, were not 
the agents of the city, providing that cities are 
liable for injuries due to defective condition of 
the footways only when caused by the city or its 
authorized agents.—Hoffman y. City of Wil- 
mington, Del., 90 Atl. 41. 

69. Negligenee—Proximate Cause.—In an ac- 
tion for personal injuries, the plaintiff may re- 
cover, notwithstanding some negligence on his 
part, if it was the negligence of the defendant 
alone that was the immediate cause of the ac- 
cident.—Brown vy. City of Wilmington, Del., 90 
Atl. 44 

70. Partition—Tenants in Common.—Tenants 
in common may maintain a bill for partition of 
land in the adverse, possession of another, and 
as an incident to such relief have the title of 
the occupant set aside as a cloud to their title: 
and hence it is unnecessary for a tenant in 
common who seeks such relief to show actual 
possession.—Wells y. Wells, Ill, 104 N. E. 649. 

71. Release—Tender.—Where a release from 
liability for injuries caused by negligence has 
been fraudulently obtained, a return. of the 
money then paid is not a condition precedent to 
the injured person's right to recover.—Gordon 
v. Great Atlantic & Pacific Tea Co., Pa., 90 Atl. 
78. 

72. Sales—Acceptance.—A machine _ satisfy- 
ing the contract of sale by plaintiff to defend- 
ant having been set up and demonstrated, de- 
fendant became liable for the price according 
to the contract, though he did not, at or after 
the delivery, accept the machine.—Burroughs 
Adding Mach. Co. v. Proprietors of Cemetery 
of Mt. Auburn, Mass., 104 N. E. 744. 

73. Executed Contract.—Where at the time 
a contract of sale of certificates the stock was 
entered into, the purchaser already had pos- 
session of the certificate, the contract was an 
executed contract; it being fully performed on 
the part of the seller.—_-Lammers v. Wolfertz, 
Tex., 164 S. W. 1102. 

74. F. O. B.—A contract between a Utah 
corporation and a Pennsylvania firm for the 
sale of Utah pears f. o. b. cars in that state to 
the firm was a Utah contract, where all the cor- 
respondence centered at a point in Utah.—wWwil- 
liam M. Roylance Co. v. Desealzi, Pa., 90 Atl. 55. 

75. Growing Crops.—The title to growing 
crops passes to the purchaser before severance 
from the soil, being an exception to the rule 
that a chattel sold, which is annexed to the soil, 
would remain a part of the realty until after 
severance.—Wetopskyv v. New Haven Gas Light 
Co., Conn., 90 Atl. 30. 

76. Implied Warranty.—Where a buver of 
bricks for constructing a wall bought under an 
implied warranty that the bricks should con- 
form to a sample, and they did not, and he 
acted with reasonable diligence in using the 
bricks, he could recover the cost of taking 
down and rebuilding the wall.—Gascoigne vy. 
Cary Brick Co., Mass., 104 N. E. 734. 





77. Repudiation.—A refusal without cause 
by the buyer to take and pay for any install- 
ment of goods to be delivered and paid for in 
installments, under an entire contract of sale, 
will justify a repudiation.—California Sugar @ 
White Pine Agency v. Penoyar, Cal., 139 Pag 
671 


78. Warranty.—A warranty of the sound- 
ness of a horse held breached by any disease, 
not visible at the time of sale, which impaired 
its usefulness, but not by a disease appearing 
subsequently to the sale, while in the posses- 
— tT buyer.—Dietrich vy. Badders, Del, 
90 Atl. 47. 


79. Trever and Conversion—Assumption of 
Dominion.—The assumption of dominion through 
its employes, inconsistent with its ownership by 
plaintiff, was a technical conversion of the 
— Celles v. Casey, Mont., 139 Page, 


80. Trusts—-Termination.—While a trust may 
be terminated by the consent of all of the par- 
ties interested, where they are sui juris, there 
can be no such termination where some of the 
parties are infants.—Anderson v. Williams, Ill, 
104 N. E. 659. 

81. Vendor and Purchaser—Benefit of Ven- 
dee.—A clause in a contract of sale providing 
that the vendor was to have a reasonable time 
to perfect her title, and, if unable to do so, the 
contract to be void, was for the benefit of the 
vendee, and the vendor could not insist that the 
contract was void, where the vendee was will- 
ing to accept the title—Leonard y. King, Tex, 
164 S. W. 1110. 

82. Rescission.—_Where a deed given by 
several grantors is rescinded for misrepresenta- 
tion, the grantors are jointly and _ severally 
liable for any sums paid by the purchasers— 
Hurst v. Knight, Tex., 164 S. W. 1072. 

83. Waters and Water Courses—Equity— 
Any stockholder in a mutual water company 
has an equitable right to the use of any sur- 
plus water in the ditch, even though it may ex- 
ceed his technical allowance measured by his 
shares of stock, and the company may not di- 
vert it from the ditch by means of a spillway 
and waste it.—Stuart v. Davis, Colo., 139 Pae 

tte 

84. Surface Water.—Surface water is 4 
common enemy, and a landowner may protect 
himself against it, even though he thus drain 
a slough which another desired to use for the 
purpose of floating timber to a stream.—Healy 
v. Everett & Cherry Valley Traction Co., Wash, 
139 Pac. 609. 

85. Wills—Condition Precedent.—It could not 
be made a condition precedent to the vesting 
of an estate in fee that, after such vesting, 
certain conditions subsequent should be ob- 
served.—Bell v. Nesmith, Mass., 104 N. E. 721. 

86. Dividends.—Ordinary dividends on stock 
held under a testamentary trust should be paid 
to the life beneficiary regardless of when the 
surplus out of which they are pavable was ac- 
cumulated.—In re Affleck, 146 N. Y¥. Supp. 835. 

&87.—-Perpetuity.— Where a devise is void be 
cause creating a perpetuity, the will takes ef- 
fect up to the point where the rule begins t0 
operate, and creates a fee in the last person 
who is authorized to to take.—Tyler v. Fidelity 
& Columbia Trust Co,. Ky., 164 S. W. 939. 

8&8._——Publication.—Where a_ testator pro 
duces a paper personally drawn and subscribed 
by him, with the subscription in plain sight, 
declares to the witnesses that it is his will 
and asks them to sign as witnesses, there is 4 
sufficient publication of the will and acknowl 
edgement of his subscription.—In re Bassett’s 
Will, 146 N. Y. Supp. 842. 

89.—_—-Spendthrift Trust.—Where a_ testator 
devised property in trust, with directions to the 
trustees to pay the income semiannually to his 
daughter, the income to be paid into her ow! 
hands, and not upon any written or verbal or 
der nor any assignment or transfer, a spend 
thrift trust is created.—Anderson y. Williams, 
Ill.. 104 N. E. 659. 

90. Testamentary Capacity. Testator 
might be ignorant of the English language 
of the technical terms used in a will without 
necessarily invalidating it as his will.—Sansona 
v. Laraia, Conn., 90 tl. 28. 
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